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The First Trial 


A. Industrial Has Failed to Show That the Essential Predi- 


cate to a Finding of Compromise by the Trial Court was 


Present. 


(Ind. Br., p. 9) which suggest (in dicta) that a verdict 
may be found to be a compromise where the jury awards 
less than the sum known to them to be the liquidated 
damages, are obviously inapplicable here where not even 
the trial judge, let alone the jury, saw this as a suit 
for liquidated damages while it was being tried.* 


giving any weight to, facts which showed that the jury’s 


inadequate damage award was explained by and eonsistent 
with the jury’s obvious understanding that thev had dis 
eretion to award damages in anv ;: int up to the maxi 


mum claimed by Ajax, in accordance with the eourt’s charge 


ial 


(See Ajax Br., pp. 38-39). Most significantly, the court 


made no reference in its opinion to the jury note which 


it had reeeived and which left no doubt that the jury was 


not “hopelessly deadlocked’”** ten minutes before thev re 
*See Maher v. Isthmian Steamship Con 1, 253 F. 24 414 
417 (2d Cir. 1958), and the New York cases cited by this ( 
ther which t] urts speci charged tl ries that t 
hac award d ages In ag n amount, if t | 


: Sv V Industrial asserted in its brief and a 
to t} tr court In support « Its 1 » set aside th 
ve ! hilit ind it cor ues to sav this ( rt ] 
Br } note) that the foreman r ed that t ro? 
could not aere when in fact he rey d t ev wi 
Uni S rreement on Questions 2-5 it 1 not agri 
( on Question 1 Industrial suggests tha sr 
doubt that Ajax’s counsel was unaware of the contents of the not 
at the time that Ajax filed its briefs in support of its motior 
vacate the special verdict on damages but to 1 t 
special verdict on liability. But it simply cannot be believed 
that Ajax would permit Industria’’s statement. that the 
note showed they were ‘hopelessly deadlocked’’ to remain 
challenged if Ajax had known that the note said the opposit 
The significant fact is not that Ajax did not raisi in its main and 


reply bricfs to the district judge a point not known to 


a 


“i 


turned with the fully completed special verdicts, but were 
unanimous agreement on liability, and damages (Ct. 


x. 4, H-275). 


mav be made about that note: » jury whieh had disre- 


garded the court’s instructions to determine lability first 


before roing on to th damage que stion and had com 
promised the liability and damage questions would have 
sent the note. It is inconceivable that a jury would com 
promise the basie questions at 1 vet report to ( nirt 
that thev had been unable tO acres on one alternative 
th rv of lial { ° 
okt cs ~ } 
A 105 Ps cs affid sur Njax’s t I S 
y n. Ajax’s neal awa ir that | was U ae a 
ot fae writ except as summarized +} 
that the jud in |} opinion, did 1 inforn 
tr natant i +} sindia ] , > thas and did 1 
} } | ! ra mpr ( in the ta ( t 1 S 
‘ lenee that there as no compromise 
*( trarv ft Ty istrial’s nen Ajax ar . ane Os 
thy PeEKe e On‘ ereemer de ted a Wt mous’ deter 
mit 1 in Ajax’ f: Y on at east of theor of lial ty’ 
presum that the Jurors had actuall answered  t} 
age Question affirmative Ind. Br. p. 10), what 1s s 
that +} Wry n ist ha ( mswered ¢ ther On + 2 or () 4 
4 s ty hi b if in th affir 1 7 hye C the ‘ y ‘ yy 
instructed b he urt not even to consider Questions 4 y 
they had not answered ves to one of the first. thr 
tions. Therefore, when they reported 100 per cent agrecment 
on Onest ns 2. 3) 4 and 5. there is no alternative to the n 
clusion that they answered yes to either Question 2 or Ques 
tion 3 As it turned out. when the full special verdict fort 
handed up to the Court, it was Question 2 to which they had 
answered ves 
The suggestion that ‘'100% agreement’’ could have meant a 
tentative determination that there was no liability and no need 
to consider the damage question, is really a desperate attempt 
to make words mean whatever Industrial would like them to 
mean. The jury, which was so meticulous as to t I] the Juda 


they had not reached agreement on Question 1, would not say 
that they had reached agreement on Questions 2, 3, 4 and 5 if 
what they meant was that they had not answered Questions 


Industrial essentially ignores the compelling faets which 
establish that this jury did not compromise on. liability 
and argues for a rule of law that would make a district 
court’s finding of a compromise, no matter how eontrary 
to the evidence, well-nigh unassailable. Thus, Industrial 
cites four eases for the propos tion tha‘ “where the trial 


judge is satisfied that the verdict refleets the in proper 


< 


pacification of discordant views among jurors, it is plainly 


within his judicial discretion (indeed. practically manda 
tory) for him to direct a new trial of all the issues lia 
bility as well as damage.” (Ind. Br p. 6) 


any statement that 


hased on ey dence, not 


improper inference or mere fiat; and the fourth is plainly 
diist nzuishable. Two of the Cases did not even cones I'll 
questions of compromise by the jury. 


In Gasoline Products Co., Inc. v. Champlin Refining Co., 
283 U.S. 494 (1931), the Supreme C 
unconstitutional for a Court of Appeals to have ordered 


anew trial on damages alone, but rev rsed and ordered 


‘ ‘ a 
new trial on all issues heeause of the detailed i ter 
relationship in that case hetween the natu of the lia 
bility and the amount of damages. There \ as no ques 
tion of compromise: the new trial was 1 quired because of 
an erroneous charge as to damages. In Rire) Farrell 


Lines, 474 F. 2d 255 (2d Cir. 1973). this Co irt reversed 
and ordered a new trial where the issue of contributory 


improperly submitted to the ury. In 


trial on liability was required also, since 
there was no way of determining how much the finding 
of contributory negligence reduced the verdict, or whether 


there would even be such a finding on a proper charge, 
Simiuarly, in Caskey v. Viliage of Wayland, 375 F. 2d 


i] 


l | »), 
( eC) ) PP yal N he pds GQ ( ron) oT %] 
7 (2d Ch 168) hot} nvol lL rey vy of ] 7 
ordering a ne trial where ft] trial eourt fo 1 4} " 
svres to he “ox; eo” Tn Pi ahotn the sist deta 
was ordered on damages alone, this Court said thi ’s 
that t! lar s awarded | t} Irv exe led the 
peri ssi} ( ral Ceserye | ™ erloral ‘ ‘ { } 
though less deference than would be aecorded to a ds 
ision upholding a verdiet (see p. 2, above). Legal Aid 
Society v. Herlands, 399 I. 2d 343 (2d Cir. 1968) reviewed 
an order denying a request to 1 ( cr selina eriminal 
case; this Court commented on the trial ue aque 
first-] ind ability oO determine counsels continues ty 
to represent the defendant 
In whatever light the action of the district court is 
viewed, it was plainly wrong. It ignored the con pe ng 


facts which showed there was no compromise: it ignored 
the district court’s instructions and defendant's inn roper 


Statements to the jury which explained the ‘inadequacy 


10 
of the verdict; it backdated defendant’s concession of which 
the jury was unaware; and it attributed dereliction of 
duty to a jury which observed the judge’s instructions 
meticulously. It did Ajax a grave injustice which cannot 
be justified under any pretense that it is a factual finding 
not to be disturbed upon review by this Court.® 


B. Cases Cited by Industrial Do Not Support the Finding of 


a Compromise in This Case 


The cases cited by Industrial in which courts determined 


there were compromise verdicts are not similar to this 


t 
case, because they were largely personal injury eases 
which the juries were so instructed that they knew that 
+] lust? sug sts that A x has aband 1 its iit 
proper cor | e dis t Br 2 On t} 
rary Ajax Br D. 7-7 the s | of a t 
br mnelied the decision to use tl ean 4 
court’s ¢ rs in rul s requ 1 revet ! 
roper t That « 1 however, 1 ny S 
Pro? 1 Nios: it. wae 
‘ 8 Sees +, ; 
rference in the opening (A-370 d A-899, 9295 
ments wl ril 1 to lea r t] r n the d 
} + } ¢ 2 . a ‘ ay al t of he a 
Por ns pl 1 . lneed , th 1 Ayre 
} that } S ) erT 7 
d r efendant, all lered 1 f t 
( I to r His ny? er } 
i ted MN reatn ! t! Su ! ns 
I rea t} ry's fi to u rstand 
int t al ves 
For } rt t fer that tl 1UrV ! 1 ré I 
{ hat it did the bes id in finding damages 
it S was submitted, is to add the u s 
ropr to fa ire ») pr r! I rm } It S 
the rt which failed to charg equested that al t 
( d ives was fixed; it was tl murt wi per ed Tt 
dustrial’s counsel to suggest improper deductions from the fixed 


damaces: and it was the court which did not pern 
ficient time to discuss damages for the jury. It is grossly unfair 


to impugn the jury in order to screen the all too obv 


properly and fairly 


~— 


if they found liability they had to award damages in 
amounts much greater than they did. Pugh v. Bluff City 
Excursion Co., 177 bed. 399 (6th Cir. 1910): Southern Ry. 
v. Madden, 235 F. 2d 198 (4th Cir. 1956): Schuerhole v. 
Roach, 58 F. 2d 32 (4th Cir. 1932), cert. den., 287 U.S. 
623 (1932): Bass v. Dehner, 21 F. Supp. 567 (D.N.M. 1937 
aff'd, 103 F. 2d 28 (10th Cir. 1939): Hatfield v. Seaboard 
Air Line R. Co., 396 F. 2d 721 (5th Cir. 1968): Fe 

v. Mathai, 60 F.R.D. 69 (E.D. Pa. 1973).* 

Industrial draws “particular attention” to Grimm v. 
California Spray-Chemical Corp., 264 F. 24 145 (9th Cir. 
1959), as a ease with “facts identical for all practices 
purposes to ours.” (Ind. Br., p. 11). The Court of Ap 


peals in that case, however, did not pass on the merits 


oO} the order of the trial) eourt granting a new tr al. hye 
narrow question presented was whether the district court 
] ; iS ad 44 +] ] 
eXCeeEder S riscte on in. se t siete ( ercdict I 
lerine ’ y trial Y }] 1} 1 +} nrt’ 7 

orae ¢ l ew I on sues, 0 e Ff I ( l 


The Court o Appeals ] 1] +) it nder t] : Y l posture 

oOo} Y rs,’ t} court |} not exce ded ts ris ( Oo! 

thi ma time. it oe ly held that ¢] sD ae setpaarer or 

ppealable nd therefore did not review its 1 VO ee 

the Court of Appeals did not review the met te « 

( on has no value a precedent on the quest on of whether 
nadequate damaze award inherently means that ther 
t ¢ompro! Se Oo thie question of lia \ 


less i f 
‘ I Nn 
+} + £.} } 

i ‘ I i S 
una ndant | 
A ] 1 

Va at Lakes W 


s} n them on a blackboard 


cert. 


irresistible evil 


Young v. International Paper 


Cir. 1963), is particularly instruc- 
I . 


not one, as Industrial 


here leave the jury with an inadequate yardstick to 1 
sure damage, by his charge and his refusal to charge 
requested b Ajax and by his refusal of an additional 
half-hour for summation to Ajax’s counsel so that the 


question of damages could have been addressed, but In 


dustrial’s counsel suggested to the ury that thev eould de 

duct speculative amounts from any claimed damages The 
ry deter! nation ot | t therefore should } ive beer 
allowed to stand here as it was in Yediec 


c. Absent a Proper Finding of Compromise, There is No 


Justification for a New Trial as to Liability. 


Industrial arcues that even if there had been no cor 
promise by the Irv, a rett of the question of PLi ty 
as well as « lan es was proper (Ind. Br DT 12-15 
This superficial argument is easily answered 

(1 The trial eourt d not rule ww st ] seems 
+r toy 4 that the 7 } ; of +t) , ] one wal 
ranted a full ret on all issues lo the contrary, the 

4 et ¢ rtic ruling v , | on} T t} eontext of 
tS Wt ful CO! on that the ver tS repr nted i 
eomnpre (A-113-114). Tf the finding of a compromise is 
reverse } sit must le aie d etriet rt | = offered no 
other reason to s ort granti of a ne trial as to 
lis rt vell a mares. and none « ; 

9 Tt is nonseneic oe Industi i og 4hhnt Ant ee 
mi not he tried separat fi 1 this ease 
without injustice to the defendant (Ind. Pr.. p. 12) The 
cases which savy that : partial new trial 1 not be had 
unless it “clearly appears” that the issue to | retried 
is “so distinct and separable that a trial of it alone ma 
be had without injustice” (Ind. Br., p. 12), have no appli 
cation here. In those cases, there is some demonst ( 
interrelationship between the issue of liability an he 


q estion of damages, so that the jury may not properly 


compute the latter without at the same time considering 


Line Railroad Co 96 F. 2d 721 (5th ¢ 
} rg i Vat a OU | it 1) 69 (FE 1) Pa 

There is no reason to question the jury 
as to liability in this case, or to doubt tha 
Pully I¢ owed the instructions which the « 
the evidence shows that *+ did 


D. 


Ajax Does Not 


Ask for Additur but 


and complete answer to Ind t} 
I t that “No Additur R if Is A ‘ 
pp. 15-16) is that Ajax does not seek additur but 
) ’ tdditu is the Supreme Court dir 
Schiodt, 293 U.S. 474 (1935),** is the process o 
i | aintil!l a new tria merely on the consent « 
fendant t in adcditio amount to a |e 
fieis verdis nee again, therefore, Industr 
S misplaced on an inapplicable ease Plaint 
seek a new trial on the issue of bilitv®**® and « 
1 not offer to inereas the award on dat r 
iount which it coneeded aiter the ver ts y 
dated” and “undisputed.” 
*Kiff Tra rs Insura Company, 402 F. 2d 
Cir. 1968 t inv al mipr r award | a 
trial In tl the ju ,; . i 
s f r the | s of a t t finding 
s] t ha hee a ee | : 
ly r reached the damage rT e the 
verdicts in that ¢a Ww to hold ¢ lar ! 
Kiff, Hatfield, and Fe erg are indeed ( 
tt inticipated 1 uid say, but not for the r ! 
Industria Ind. Br., p. 13) befor e had 
ts citation of those cases 
**Cited at Ind. Br., p. 15 
***Contrary to Industrial’s siatement (Ind. Br p 
the appellant also moved to set the verdict aside.’’ « 
verdict or damages with the verdict on liab ‘ 


L958) ; 
eh . 
73 

' al 1 
specia 


” 
; 
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“Other Considerations” Do Not 
Court Did. 
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Il 
The Second Trial 
The basic issue raised on appeal from the rulings at 


the second trial is whether the district court improperly 


‘ase to the jury, e] 


y 


iminating the negligence: 
ind fraud causes of action, and, on the contract cause of 


action, asking the jury only whether the eontract had 


been one expressed in very special, ite! and specif 
terms. The jury thus had no opportunity to determine 
whether the contract was in substance what plaintiff cor 
tended, but not expressed in the language which the court 


submitted, with its particular limitations and conditions, 


nor to determine whether there was negligence or fraud 


A. The Case Was Impreperly Submitted to the Jury. 
I i ’ 


The pre-ti order said ery clear and spec! call 
that Ihe Sse to be tr { are formulated b the Court 
{ { consent ar ! igT ment of tl parties) as fol 

] W) t were the tern of the ora igreement betwe n 

| t ind defendant made on or about August 
tis 

is) ) 1 ’ 

z Did ft lets nt tyr ch the afore tioned agree 

and r . 
men 

5 Was the def nt neg nt in e performance of 

its services } nt Ss a I eT 

4 )id the ndant commit actionable fraud against 

the plaint ny any misrepresentation or conceal 
mont ¢ ! rial iT it r n nneection wit] te 
services as plaintif appraiser? 
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defrauded plaintiff, was plaintiff damaged thereby 
and if so, in what amount? 


6. Were said damages caused by acts for which defend 
ant is liable?” (A-25-26). 


Those issues simply were not submitted to the jury by 
the district court. 


1. The Contract Submission 


Attempting to justify the way in which the contract 
question was submitted to the jury, Industrial discusses at 
some length the complaint* and the judge’s charge. but 
says virtually nothing about the pre-trial order and the 
specific special verdict question which the court submitted 
to the jury. The district court did not ask the jury to 
determine what the terms of the oral agreement were. the 
first issue framed in the pre-trial order. On the contrary, 
the court gave the jury the terms of one possible contract 
and asked whether that was the contract. As in the 
Rumplestiltskin fairy tale, the choice of the vy rong words 
spelled disaster. But it was the court which chose the 
words. Out of a multiplicity of possible oral contracts 
which the jury might have found, the court asked it only 


whether one particular contract was the one which had 


. : } . 
been establis] ed by the evidence. 


Industrial says that “The District Judge properly in- 
structed the jurors (A-1015. 1916) that it was their sole 
province ‘to determine from the evidence * * * what the 
terms of the agreement were as made on or about Aucuat 
12, 1966, between plaintiff and defendant?” (Ind. Br. p. 
66). But the jury was not given the opportunity to say 
what the terms of the agreement were. They were asked 
sin ply whether eertain terms, as selected hy the court, 
were the agreement. 


lentally contusing the general term ‘‘a true and 


curate app:aisal” with the professionally significant and limited 


value, in place.’’? (Ind. Br.,’ p. 34) 
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“The Court,” according to Industrial “even allowed the 
jury to decide whether the appraisal delivered was in 
(Ind. Br., p. 
othe FE in impossible to see how the court did that, since 


the special verdict form instructed the jury that if they 
did not find the contract to be as suggested by the eourt, 


rr) 


fact a liquidation value appraisal 


the case was at an end. They were not asked to decide 
Whether ‘he appraisal delivered included a liquidation 
value apj:aisal. 


When appellee addresses itself to the special verdict 
form, it says “the jurors were asked whether Ajax had 
proved that Industrial Plants had undertaken to render 
"a forced or liquidation sale’ appraisal” (Ind. Br.. p. 
o¢),* but does not acknowledge that a question in that 
form foreclosed the jury from finding “the terms of the 
agreement,” as, in his charge, the court had “instructed” 
them to do (Ind. Br., p. 36). 


Industrial says that “the jury could have found affirma 
tively for Ajax on contract breach upon the ground that 
the Appellee selected the wrong appraisal or prepared 
it carelessly, improperly or unskillfully” (Ind. Br., p. 
S). Again, it is impossible to see how the jury could 
have determined that Industrial selected the wrong ay 
praisal when they were not asked whether the contract 


be 


was that Industrial should deliver an appraisal appropri- 
ate to the determination of whether the machinery was 
sufficient collateral for a coutemplated loan of $250,000." 
oe 

*The exact question was whether the contract was one 


appraise the dollar amount 


be reali 


which in defendant’s opinion could 
zed from the sale of individual items of machinery and 
equipment at the Time & Micro plant at a forced or liquidation 
sule’’ (A 250) 

Both parties to the conversation on August 12, 1966 which 
initiated the oral ¢ ntract testified that there was menti of 
collateral value in connection with the appraisal (Ajax Br., pp 
59-60 
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2. The Failure to Submit Negligence 


Neither did the district court permit the jury to deter- 
mine whether defendant was negligent “in the performance 
of its services as plaintiff’s appraiser”, the third issue 
framed in the pre-trial order. The court removed from 
the case all questions of negligence except for negligence 
in the performance of the singular contract which the 
court had postulated—if the jury first found that that 
was the contract. But as we pointed out in our main 
brief, the negligence cause of action is not confined to 
negligence in the performance of whatever contract there 
was;* the proof showed that the defendant was negligent 
in the preparation of the appraisal, whether or not there 
was a contract, and that it delivered its valuations know- 
ing and intending that plaintiff would rely on them (Ajax 
Br., pp. 49-53). 


Industrial says it is “essential’ to an understanding of 
its position, that Ajax received only “a fair market value 
appraisal of the machinery and equipment, in place and 
ready for use and operation” (Ind. Br., pp. 17-18).** 
The argument based on that assertion is that Ajax could 
not rely on an “in place value” in order to determine 


*There was not ‘‘only one central issue’’ in the case, as In 
dustrial savs, 7. e., ‘‘What kind of appraisal did the contract 
between the parties contemplate?’’ (Ind. Br., p. 3), but even 
+} 


ot 


at question, as it related to the contract cause of action, was 


not submitted to the jury 
**Industrial’s appraisal report itself gave two different values, 
however, reporting ‘“‘TOTAL FAIR MARKET VALUE” as 


$919,085.00, and, adding an additional $137,806.00 for ‘‘In Place 


Value,’ the ‘TOTAL IN PLACE VALUE” as $1,056,891.00 
(E-113). The very invoice wh’ h Industrial cites in support of 
its contention that Ajax got an ‘‘in place’? valuation (Ind. Br., 
p. 19) bills Ajax only for the ‘*Fair Market Value’’ appraisal 
of $919,085.00, and not for the higher ‘‘in place value’’ total (TE- 
27 
; 
Fe ¥ 
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therefore it does not matter 


whether Industrial was negligent in preparing the ap 


liquidating value, and that 


What Ajax received, however, was the subject of ex- 


tensive testimony and documentar\ 


that it received liquidation value as well as “fair market 
value” and, moreover, that it was repeatedly assured that 


it could rely on the values it had been given, for col- 


lateral Purposes, and the evidence su ported this claim 
(See Ajax Br., pp. 7-10, 61). The question for this Court 


obviously is not to determine what Ajax received and 


whether it was d in rely on it, but to determine 
whether the jury was entitled to decide those questions 
including hether defendant was negligent in preparit 
and reporting the appraisal, regardless of what the con 
trac was 

3. The Failure to Submit Fraud 

Appellee’s argument that the fraad cause of action, 
the fourth issue framed in the pre-trial order, was prop- 
erly removed from the jury is based also on the claim 
that there was no reliance on the appraisal report and 
therefore, it “makes no legal difference whether it was 
prepared ft lulently or negligently” (fnd. Br., p. 31). 
Appr llee also says that there was no prool ol enter. 

Theie was, however, substantial, indeed overwhelming, 


evidence of reliance on the total appraisal report, and 


there was uncontradicted evidence that critical statements 
inade in the letter* accompanying the appraisal were false 


and that they were nonetheless made with the knowledge 
that they would be relied upon and with a complete dis- 
regard by Industrial of any concern as to whether they 


were true or faise (see Ajax Br., pp. 55-56). 


*The only appraisal document containing the signature of the 


for Industrial, and the seal of the corporation 
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B. Industrial Fails to Establish That the Issues \ 


Concedes Were Tried Were Properly Removed f 


at 


rom 
the Jury. 
1. Industrial Lists the Issues 
Industrial } no difficulty in identifvine what. the 
second trial (as well as the first) is about It savs that 


prool on lability questions dealt 
th the terms of the agreement between the parties ; 
Whether Ajax received the kind of 
ordered; whether it had received the proper kine of ap 
praisal, if a particular type ha 


whether Industrial Plants had been e: 


ration hether the appraisal figures were accu or 
inaccurate; whether Ajax was aware of the kind o Dp 
praisal it had received; whether it relied pon the aj 

py lin any event; whether it is Ajax whi needed 
the appraisal or the lending bank hether Industrial 
‘tants knowingly or inte onally ded ed the appellant 
i to its exper e or as to eu ty of the apnrais + 
rencered; and whether any part ef the el: ed losses 
of Ajax were attributable to that appraisal” (Ind. Br., 
Pp. 5) 

Phe jury, however, was not asked and was not allo ed 
To dete rl ne any ot those questions Ind SiI l neverthe 
ess devotes most of its discussion th respect to the 
second trial to its contentions as to what the evidene 
establishes on all the zmmerous questions which did not 
go to the jury. Obviously that discussion cannot be di 
rected to show it jury findings were not cele irly er 


roneous, since the jury made no findings other than ths’ 


the contract was not in the specific, precise, [mited terms 


posed by the question submitted to them. Industrial’s 


aiscussion of the evidence, therefore, ean only be relevant 


to the implied e>ntention that the district -ourt. w: 


ry 
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right in removing from the jury all of the issues. which 


Industrial itself spells out, b 


cause the evidence could 
not support a finding in plaintiff’s favor on any of those 


issues, 


Ajax has shown, we believe, in its brief lated May 
24, 1976, that there was more tha 
sustain findings in plaintiff’s favor on the 
ligence and fraud and on the issue of breach of a con 
tract for the delivery of an appraisal useful for the 
determination of the colleteral value of the machinery ap 


praised. We shall in this brief address Industrial’s ver- 


sion of tue evidence simply to show that it is not in ; 
cord with the record, and that the record must be dis 
torted in order to permit Industrial to argue that the lack 


of evidence justified the court's removal of all 


critical issues from the jury 


2. Industrial “Dis poses” of the Issues 


Industrial’s brief, like a steamroller. crushes, distorts 


and destroys the shape OF appellant’s arguments strue 
tured to present the true issues in the ease. It dees not 


answer Ajax’s arguments but distorts “facts” unsup- 


ported by the reeord into issues which obviously belon 


in a junk heap. 


A central theme of Industrial’s argument that Aja» 
did not and could not rely on the ay , 
from Industrial. Industrial asserts that Ajax he 
mitted itself to guarantee the lean, whic! ultimately 


‘| 
caused the loss which is the basis of the action before it 


received the appraisal and thus, as a matter of fact, did 
not rely on it. Additionally, Industrial savs that. the 
appraisal was of such a type that it was not. suitable 
for Ajax’s purpose and, therefore. Ajay could not } 
relied on jt. 


lave 
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a. The Time Sequence in the Record Shows Reliance. 


? { trys see], ry {\nh< > faa "\? aie 
According to Industrial, he very financing transac- 
mm which counse ‘sts was the reaso! or the ; } 


aisal was actually consummated bef the appra al 


as | (’ (Ind. Br., p. 24; emphasis in origina 


ypraisal, which was August 19, 1966, and correctly says 
<o that that appl sa Was not recelve ul \ 
r "Hoty 
i ist | ever, s¢ \ a te 1 sui 
sa : 1 August 17, 1966, which contained the 
sic information more for pre ed in the August 
appralis ee ackne edges that fi SaVS 
at there is ’ n t ‘ d that the te ram 
is 1 ed before the contract sing (hh B ) 
1) 
Phere is 1 sp that A O1 ed lt 
I 

on August 12, 1966, to hav 1p] : ol NOI 
there any doubt it it is Impressed upon Indus 

‘'s appraiser, Mr. Thaler, that Ajax needed results 
CK Ss possible My ialer went to ft jlme plant 
d did ¢ hing that he ever did to arrive at 1] ap 

sal in one day, Augus , 1966. On the next day, 


» sive lim his eonelu ns. and a 1 at Klein's’ re 
quest to confirm the oral appraisal results in a telegram 
anticipating the formal report (.A-1097-1100). That tel 
gram was sent on August 17 (A-28, E£-59), and Mr. Klein 

tified that it was received before the Loan and Seenrit 


agreement with Time was exeeuted by Ajax on August 


18, 1966 and that “the telegram was the reason for going 
ahead with the loan agreemen (A-1100-1108; 1340 
IAD\ * 
1342) 


trial’s appraisal in entering into a loan guaranty agre 
ment In addition, the terms of that agreement gave 
Ajax the option of renouncing it before September 9, 
1966, under penalty of payment to Time of $20,000 (PX 
4, K-60, 66). It was while that option of withdrawal 
was still open that the formal appraisal by Industrial 
eluding the cove} ne etter was rece ed on Augu his 
1966, 

The appraisal letter repeated what the te ram had 
said, that it was “ineoneeiv;: e” that within the next two 
vears the market value of the machinery would be less 
than 60 percent of the appraised values, 7. e., 60 percent 
of the total of $919,000, o1 $551,000 (1-97). It was only 


after those assurances were received, and reiterated in 


elephone conversations on August 30, 1966 (A-1124-1126,. 


-. 


393) following Ajax’s request, by letter 


* The sel fenr ! ed lincher’’ ¢ Ind +r - — 
Ind. Br. 1 4 but a further ymnple of r ed a r 
TT} Hirsehy ’ pyr oy x ttached to t} Anenst 18 196 
T nad Se rity vrs i a » temn ~ > wf 4 
1 hiner } Time's nt subiect to disa r ost} ] 
d A-1349. FE-60 « e that aereer t w; 1 hb } 
1 pt of the complete Industrial appraisal. The Hirsehy 
val Klein testified, were not considered by Ajax it 
nectioy h the arreemer Moreover. t} Hirse] 
nr ! pr was subsequent] roved eve as niu 
tor and another schedule was substituted after receipt of the 
Industrial app.aisal on August 22 \-1342-1345 The letter 
agreement act substituting a eopy of the Industrial ap 


an inventory to the Agreement w;: 


rial’s objection (A-134?2 7345. PX 26 [ID] 
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93. for assurance about the liquidation value of the ma 


chinerv, that Ajax, on September 1, 1966, signed a loan 


guaranty for Time in the amount of $270,000 (A-1353 
354, PX 11, E-119). 


} 


The record thus clearly would support a finding that 
Ajax sought an appraisal for the purpose of determining 
whether to lend some $270,000 to Time or to guarantee 


such a loan: that it was assured by Industrial that the 


minimum value of the machinery was $551,000; and that 
it did not firmly cominit itself for $270,000 until after it 


had received those assurances. 


b. Ajax was Entitled to Rely on Industrial’s Appraisal 


Alternatively to its argument that Ajax did not rely 
Industrial says that Ajax could not rely on its appraisal 
! 


ecause the contract between Ajax and Industrial required 


Industrial to give an ap, -aisal of the Time machinery 
specifying its “fair mar. lue, in plac 
Ignoring the record,** dustrial savs that Ajax knew 


that i‘ had not received liquidation vaine and, therefore, 
it could not prove that it had relied on the appraisal 
when it decided to guarantee the loan. 


*#\ e h findine 1 de at thy 1 the rv was 
Y 1 to find wh t the terr f +} ntr [ Qing pp 
0-21 a f 

**Tnd rial selective quotes from the re tempting t 
show that *fr. Klein knew that Industrial’s appraisal did not 
supply forced sale or liquidation values (Ind. Br, pp. 18, 20 


But the complete passage in each ease destroys the argument, 
since he testified that he did receive liquidating values, althong!} 


not in PX5 (A-1274, A-1283, A-1347-49: and see E-115-116 
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If Industrial is correct, we are left with “two sophisti 
cated businessmen” who “well knew the vast difference 
between the fair market value of machinery and equip 


ment in place and ready for operation on an integrated 


basis, on the one hand, and the amount which might br 
expected to be realized at a forced sale in liquidation 
ey 


(Ind. Br., p. 21), who nevertheless ordered 
paid for a fair market value in-place appraisal whiel 
they knew was of no use to them in determining whethet 


to sign a loan guaranty agreement with the machinery 


as collateral! The truth is that they disclosed the pur- 
pose to which they would put the appraisal e., to de 
termine whether they should advance money with the ma- 


chinery as collateral: and that they were given an item 


by item appraisal of the fair market value of the ma 


ce. Industrial Claims that Ajax Relied on a Government 


Contract. 


Tr lustr »] al ) lé ests to the Court that in ti ith 
Ajax re not on the appraisal—which it, so exigent 
sought and for which it ultimately paid $4,500—but re- 
lied on the potential profit from a fuse rhanufacturing 
contract with the Wr 1 States Government In order 
to make that argument, however, appellee has to mis 


eonty “1 ])] Aueust. 1966’ (Ind By D 20).* nor vas 
*Industrial itse on e 39 of the same brief r rs not 

to ti '‘ r 1 if the ontr 4 n August } it +; The | g 

of negotiations on this G ern t deal in the manufacture 

we ons fuses mn Aucust, 1966 and s consummation 

October at tl very time that Ajax executed the ruarant 

the bar nvolved.’? 


the agreement between Ajax and Time “revocable a 
time and upon payment of a small penalty su (Ind. 
ir, p. 31). Ajax “put itself on the hook” (Ind. Br 


p. 31) partially on August 18, 1966 (I-60) and completely, 


on September 1, 1966 (E-119), not in October, as Indu 
trial savs (Ind. Br.. p 31 Aiax had to decide whether 
to renounce its agreement with Time by September 9, 


collateral Ajax relied « ed not to renounce 


the agreement and guarante.d the loan on September 1 


y } mtext of the prosper ve Government contract te 
manufacture fuses, which Ajax was seeking, has no sup 
port n the rec rd A ax |} id no interest n’ me’s “finan 
cial independence” (Ind. Br, p. 30) Ajax was willing te 
consider a loan to Time in order to prevent the for 
closure of the machinery by a prior ere or to whom the 


had no assurance that it would get—or keep—the Govert 
ment contract at the time it was ealled upon to guarantee 
th an, and had to rely on the value of the machinery 
without reference to t} prospective contract.* 
sal | trial. he r. s that +} firtl + 4 a * 
[A f , minds +t that ¢ 4) ‘ T h = 
+} ¢ },! | 4 119° Ina Ry ) \f, T 
t the la ted ¢ net sur rt that ‘ , ‘ 
The testimony was ily that when K 1 with Time’s pr 
dent ab ihbeontract whiel ter ted the use of the 1 
about the sale of th machiner on the auction bl But 1 o1 
the time ime to nsider a loan to Time to pr rve that 1 
chincry from foreclosure, Mr. Klein did talk with Mr. Thaler al 


to protect the loan which Ajax proposed to mal 


to Time. Clearly at that time. sale of the ecollatera 


on the auction block was dominant in Mr. Klein’s mind. agair 


the possih ty that Ajax would not obtain the fuse contract 


Industrial’s statements are hopelessly confused, asser 
ng att same me that the guaranty and the Govern 
ment contract were both signed in Septemb« ind again, 


in October, and that the Government contract was 


awarded in August, and was only in negotiation at that 
time The actual recor. ¢: <upport anv contention 
that Ajax so clearly relied « » Government contract, 
which it ink toate. that 2 sila dalidek Sbies Sais 
ed in taki the reliance issue m t} nT 


d. Industrial Claims That Its Appraisal was Accurate. 


To justif the removal of the negligence cause of ac 
tion from the jury by the court, Industrial denigrates 
the testimon of plaintiff expert witness on anpraisa 
pr tice, Mir. Sir la r. bv sa ng that it “estal hed noth 
ng more than what, in his private opinion, amounted to 

‘ ’ rT : 
vari ms from Ah VIEWS O acceptable procedures and 
’ ne for had Ind. Br 1 “( In that eursor way, 
Industria! dismisses from consideration all of Mr. Sin 
Clairs test ? ser uy tive protessional star ards 
of the American Socik of Annpraisers. of hich Indus- 


Rather than acknowledging and addressing itself to 
that testimony, Industrial cites an example from Sin 
clair’s testimony to illustrate that Sinclair was “unable 
to sta e that the ultimate ay praisal was in error or that 
value assigned to t} machine and equipment n mace 
was inaccurate In a single respect” (Ind. Br.. pp 7) 
Industrial fails to say, however, that Sinclair in . 
direct testimony, was not asked and did not purport to 


estify about the gross inaccuracy of the valuations whicl 
Industrial gave to Ajax, but that Mr. Sink! 


; c er, the former 
President of the Hamilt 


on Waich Company, was 


A 


Kaefer’s testimony (A-1622, A-1626-27). 


e. Industrial “Justifies” the Prejudicial Admission of Evi- 


dence on Extraneous Payments. 


he most unbelievable part of Industria s th 
: n \ mode With the pl | | re renes 
ut the tr » 7 mkt I e | the Go I 
| T to \ rn ettiel i7 ol ts ¢ ntra t } | 
i I e ¢ did I ! Whe I ‘ 1 for 
\jax's iral to ( \-179 \y 
the 1 , a +} L940 G00 anc 1 Sy ee 
I ie | } ( a Oo! ol 
mages i red | A 7 ‘ ‘ nas hse 
rif reco! es hes hout sput > 4 S740 000 
p t other ¢ ‘ | ] te , 
t} cuarant nex 4-179-182).** 
Industrial says (Ind. Br.. p. 40) that the terminati: 
ents “*es she t} ¢ \ . { y , 
ss and there e had ed t moet te | ’ y 
‘ ‘ ' ‘ wl 
ron or the a l rire l wer 


*Indust purports to det mfort f: Mr. § 3 
, t five rs r th | t \\ } ( 
( } teh 7 ' i ine r t 196 it 
¢) r*, ed Sta ( . nt a — ma , t 
\-1689 I & Mier vs Industrial 1} 
. i! Ind. Br., p. 29 I 
t ther not a w 1 of 1 n the reeord that 
: ere aoe 
I s though ar e were to maint t a 
1 r was a cd in an automob i lent m h 
he also suffered a broke: r? uld not recover anyitl r for 
his br n arm because his insurance company had paid hit 
$0,000 for the demolished ear. and the $5,000 was more than 
the cost of repairing his broken arm 
***And in the same brief which, in its first section. areues 
that, at the first trial, the amount of damages was ‘‘liquidated 


‘ ” 
muler 


termination claim “did not have bui 


liability on tre Time & Micro g aranty” (Ind. Br 


hie ’ 
41). The “dispassionate, objective and independe: 
(Ind. Br., p. 5) was entitled in this action to speculat 
about whether Ajax’s termination claim was fraudulent 
nflated by false claims of $260,000 to cover it $161,000 
loss on its guaranty! 

Then, in a peroration which ealls to mind the hoar 
t of the parent-killer pleading his orphaned status, 
appellee says that even if introduction of evidence of 
extraneous Government payments to Ajax and reference 
to them during summation by defendant's counsel, con 
trary to the court’s admonition, were in error, it was 
harmless error, since no su)stantial rights of the app 
nt were affected. astonishing conclusion is put 
forward on the is at the jurv never reached the 
damage stion, so that appellant could not have been 


hurt: it © oes not respond to Ajax’ objection that it was 
extraneous evidence and “rip-off” staten ents which 
were calculated to prejudice the jury against finding in 
plaintiff’s favor on any theory, and thus prevent them 


from reaching the damage question (See Ajax Br., 
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CONCLUSION 


Unfortunately, because the district court improperly 
set aside the verdict on liability in the first trie’, plaintiff 
was forced to a second trial where the critical issues 
were not even submitted to the jury. This Court should 
restore the liability verdict and in lieu of the new trial 
on damages, which would otherwise be appropriate, enter 
judgment for $161,895.75 plus interest as the amount 
which defendant conceded after the first trial. 
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